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[bookmark: _Toc193385569]Making a public interest disclosure to OCPC 
	[bookmark: _Hlk43826632]What is a public interest disclosure? 
	A public interest disclosure is a complaint or allegation made about improper conduct or detrimental action involving a public officer or public body. 

	Who can make a public interest disclosure?
	Any individual. A business or company cannot make a public interest disclosure, however, its officers and employees can.

	How do I make a public interest disclosure to OCPC?
	Verbally or in writing. 

	What types of conduct can I make a public interest disclosure about?
	Improper conduct, including 
corrupt conduct of public bodies (which includes government departments and agencies) or public officers (which includes public servants, and judicial officers).
conduct, even if not from a public body or officer, that 
adversely affects the honest performance of a public body or officer’s functions or 
is intended to adversely affect their effective performance; or
Detrimental action that a public officer or public body has taken or is proposing to take against a person in reprisal for them (or another person) having made a public interest disclosure or cooperated with the investigation of such a disclosure. 

	Who can I make a public interest disclosure to OCPC about?
	OCPC staff and OCPC itself. 
Disclosures about other bodies or persons should be made through other channels. The list of entities that can receive public interest disclosures can be found in IBAC’s Guidelines for Handling Public Interest Disclosures, which is available at:
www.ibac.vic.gov.au/publications-and-resources/article/guidelines-for-making-and-handling-protected-disclosures 

	Who should I contact if I wish to make a public interest disclosure about the conduct of OCPC or OCPC staff?
	You can contact any one of the following persons or bodies:
OCPC’s Public Interest Disclosure Coordinators;
If you are a OCPC officer – your manager or supervisor;
The Chief Parliamentary Counsel; 
The Independent Broad-based Anti-corruption Commission (IBAC); 
The Victorian Ombudsman; or
The Victorian Inspectorate.
The contact details for each of the above can be found on p.10 of this Guide.

	Who should I contact if I wish to make a public interest disclosure about a public body other than OCPC, or a public officer who doesn’t work at OCPC?
	IBAC’s Guidelines for Handling Public Interest Disclosures (referenced above) provide details of who you should contact to make such a public interest disclosure. In most cases, IBAC will be able to receive your disclosure – however, important exceptions apply. 

	What determines whether or not a disclosure is a public interest disclosure for the purposes of the Public Interest Disclosures Act 2012 (PID Act)?
	Once OCPC receives the disclosure, it is forwarded to a OCPC Public Interest Disclosure Coordinator for advice. Upon receipt of your disclosure, the Public Interest Disclosure Coordinator at OCPC will assess whether it may be a public interest disclosure for the purposes of the PID Act. 
A public interest disclosure must show or tend to show ‘improper conduct’ or ‘detrimental action’ involving a public officer or public body. There needs to be a link between the conduct and the official function of a public officer or body. 
[bookmark: _Hlk43476453]When assessing the disclosure, the Public Interest Disclosure Coordinator considers two standards: The reliability of the information and whether the belief of the person making the disclosure is reasonable. That is, whether a reasonable person with the same information would believe that the improper conduct or detrimental action has occurred or is going to occur. 
Further details of what sorts of things the Public Interest Disclosure Coordinator may consider are set out in IBAC’s Guidelines for Handling Public Interest Disclosures (p.12):
www.ibac.vic.gov.au/publications-and-resources/article/guidelines-for-making-and-handling-protected-disclosures 

	What is the difference between a public interest disclosure and a public interest complaint? 
	A ‘public interest disclosure’ is a disclosure by a person of information that shows, tends to show, or that the person reasonably believes shows, or tends to show, improper conduct or detrimental action. 
A ‘public interest complaint’ is a public interest disclosure that has been determined by IBAC, the Victorian Inspectorate or the Integrity and Oversight Committee of Parliament to be a public interest complaint. 





[bookmark: _Toc193385570]OCPC handling of public interest disclosures
Guidance for OCPC staff to whom a public interest disclosure is made – either by another staff member or a member of the public 
	How should I respond to a person making a public interest disclosure?
	Ensure the disclosure can be made in private and is confidential.
Acknowledge the discloser for having come forward.
Ensure the discloser is aware of this Guide.

	What should I do if I have received a public interest disclosure?
	If the disclosure is made verbally, record it in writing.
Forward the disclosure and any supporting evidence to a OCPC Public Interest Disclosure Coordinator for advice as soon as possible.
Do not otherwise disclose any information about the discloser or the disclosure, except in accordance with the Public Interest Disclosure Act 2012 (see p.15-16 below for further details). As noted above, this information may be disclosed to a OCPC Public Interest Disclosure Coordinator.

	How should I send information about a disclosure to a Public Interest Disclosure Coordinator?
	You should personally deliver the documents to a Public Interest Disclosure Coordinator. 
Hard copy documents should be placed in a sealed, windowless envelope and marked ‘private and confidential’ and ‘to be opened by addressee only’.  Until this can occur:
ensure the documents are stored securely;
do not store files in Content Manager or on OCPC’s computer network where they can be accessed by other people; and 
avoid giving electronic documents titles which may reveal the identity of the person making the disclosure or its content.
If it is not possible to personally deliver documents, you may make a disclosure by email, over the phone or in person. All phone calls and meetings must be conducted in private. 

	What will a Public Interest Disclosure Coordinator do with the information I disclose to them?
	A Public Interest Disclosure Coordinator will consider whether the information should be considered a public interest disclosure. If so, your disclosure will be forwarded to IBAC for further assessment.
You will be advised by the Public Interest Disclosure Coordinator whether or not the disclosure has been reported to IBAC.

	What if I am not sure if something is a public interest disclosure?
	Consult a Public Interest Disclosure Coordinator as soon as possible.
Remember: 
the discloser does not have to state specifically that they are making a public interest disclosure; and
a complaint about detrimental action in reprisal for making a public interest disclosure must also be treated as a public interest disclosure.
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1.1 [bookmark: _Toc193385572]Background 
The PID Act establishes a legal framework to:
encourage and assist people to report:
improper conduct by public officers, public bodies and other persons; and
detrimental action taken in reprisal for those making public interest disclosures; 
provide protections and confidentiality for persons who make public interest disclosures or who suffer detrimental action in reprisal for disclosures;
allow entities, including OCPC, to receive public interest disclosures about improper conduct and detrimental action; and
require entities to either report certain public interest disclosures to IBAC, and advise the discloser whether or not they have reported the matter to IBAC.
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[bookmark: _Toc256778633]This document has been prepared for members of the public and OCPC staff, although parts of the Guide are only relevant to OCPC staff, such as section 5 (‘Handling of Public Interest Disclosures’).  The Guide establishes procedures:
to assist members of the public and OCPC staff in the making of public interest disclosures to OCPC;
for OCPC’s handling of public interest disclosures and, where appropriate, the notification of those disclosures to the appropriate entity for further assessment; and
for the protection of persons from detrimental action taken in reprisal for public interest disclosures.
This Guide constitutes OCPC’s procedures under sections 58(1) and (5) of the PID Act and it has been prepared in accordance with the PID Act.  It should be read in conjunction with:
IBAC’s Guidelines for Handling Public Interest Disclosures (referenced above); and
IBAC’s Guidelines for Public Interest Disclosure Welfare Management, which are available at www.ibac.vic.gov.au/publications-and-resources/article/guidelines-for-protected-disclosure-welfare-management. 
If you are considering making a public interest disclosure, you are encouraged to also seek your own advice to understand how the PID Act might apply to or affect you in your specific circumstances. 
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[bookmark: _Toc193385575]2.1 Who can make a public interest disclosure?
Any person can make a public interest disclosure.  This includes all OCPC staff members.  A company or business cannot make a public interest disclosure but its officers or employees can.
You can ask someone else to make a disclosure on your behalf, although only that person will receive the full protection of the PID Act and only in relation to that disclosure. 
You do not have to specifically refer to a public interest disclosure, the PID Act or the protections in the PID Act for your disclosure to be a 'public interest disclosure'.  You may also advise that you do not want it treated as a 'public interest disclosure' when making your disclosure or within 28 days of making the disclosure.
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You can make a public interest disclosure about information that shows or tends to show, or that you reasonably believe shows or tends to show, that:
any person, a public officer or public body;
has engaged, is engaging, or proposes to engage in;
improper conduct and/or detrimental action against another person in reprisal for a public interest disclosure.
Members of the public can make a public interest disclosure to OCPC if the disclosure relates to the conduct of OCPC, its officers or employees. 
If the disclosure of the member of the public does not relate to OCPC or a member of Parliament, the Public Interest Disclosure Coordinator at OCPC can continue to assess whether the disclosure is a potential public interest disclosure provided the person honestly believed that OCPC was an appropriate entity to which to make the disclosure. This is called a misdirected disclosure.
OCPC’s officers or employees can make a public interest disclosure to OCPC more widely about matters not relating to OCPC. However, they cannot make a public interest disclosure to OCPC if the disclosure relates to a member of Parliament.


Public officer and public body
The conduct you are disclosing about a public officer or public body must relate to the performance of that person or body's functions as a public officer or public body.  This means there must be a link between the alleged improper conduct and/or detrimental action and the person or body's official functions as a public officer or public body.
‘Public bodies’ include OCPC, Administrative Offices (such as the Office of the Governor or the Public Record Office Victoria) and other portfolio agencies. ‘Public officers’ include any of the employees of a public body or a person under contract. 
See the full definitions of 'public body' and 'public officer' at Schedule 1.  
Improper conduct and detrimental action
The conduct you are disclosing must be ‘improper conduct’ and/or ‘detrimental action’ against another person in reprisal for a public interest disclosure. These terms are defined in the PID Act. 
‘Improper conduct’ means:
corrupt conduct (as defined by section 4 of the Independent Broad-based Anti-corruption Commission Act 2011 (IBAC Act)). This includes things like bribery and perverting the course of justice; 
conduct of a public officer or public body engaged in by them in their capacity as a public officer or a public body that constitutes:
a criminal offence;
serious professional misconduct;
dishonest performance of public functions;
intentional or reckless breach of public trust;
intentional or reckless misuse of information or material acquired in the course of performance of the functions of the public officer or public body;
substantial mismanagement of public resources;
substantial risk to health or safety of a person;
substantial risk to the environment;
conduct of any person that adversely affects the honest performance by a public officer or public body of their functions;
conduct of any person that is intended to adversely affect the effective performance by a public officer or public body of their functions and results in the person or their associate obtaining a 
 a licence, permit, approval, authority or other entitlement under any Act or subordinate instrument; or
an appointment to a statutory office or as a member of the board of any public body under any Act or subordinate instrument; or
a financial benefit or real or personal property; or
any other direct or indirect monetary or proprietary gain
that would not have been otherwise obtained.
However, conduct that is trivial is not ‘improper conduct’. 

	Examples of ‘improper conduct’
A department employee takes a bribe or receives a payment other than their wages in exchange for the discharge of a public duty.
A department employee discloses confidential information to assist a former colleague to win a government contract.
A public officer favours unmeritorious applications for jobs or permits by friends and relatives.


‘Detrimental action’ includes:
action causing injury, loss or damage; 
intimidation or harassment; 
discrimination, disadvantage or adverse treatment in relation to a person's employment, career, profession, trade or business, including the taking of disciplinary action.
	Examples of ‘detrimental action’
A public body demotes, transfers, isolates in the workplace or changes the duties of a person in reprisal for that person having made a public interest disclosure.
A person threatens, abuses or carries out other forms of harassment directly or indirectly against the person, or their family or friends, in reprisal for that person having made a public interest disclosure.
A public body discriminates against the person who makes a public interest disclosure, or their family and associates, in subsequent applications for jobs, permits or tenders in reprisal for that person having made a public interest disclosure.


[bookmark: _Toc360800557]
Reasonable belief
A person making a disclosure must reasonably believe that improper conduct or detrimental action has occurred or is going to occur. This does not require actual proof. It is enough if you believe that improper conduct or detrimental action has occurred or will occur. However, you must have reasonable grounds for your belief.  
A mere suspicion, allegation or conclusion that is unsupported by facts or circumstances will not be protected by the PID Act.  For example, it is not enough to say 'I know X is corrupt'.  You must have information that would lead a reasonable person to believe that improper conduct or detrimental action had occurred or will occur.
[bookmark: _Toc29212858][bookmark: _Toc29219209][bookmark: _Toc29302678][bookmark: _Toc29375217][bookmark: _Toc29463287][bookmark: _Toc29478285][bookmark: _Toc30080416][bookmark: _Toc30080465][bookmark: _Toc30081542][bookmark: _Toc30087223][bookmark: _Toc30087301][bookmark: _Toc30087453][bookmark: _Toc30163498][bookmark: _Toc30164534][bookmark: _Toc30164580][bookmark: _Toc193385577]2.3 How do I make a public interest disclosure?
You can make a public interest disclosure:
in person;
by phone;
by leaving a voicemail message;
in writing by post, personal delivery or email;
by any other form of electronic communication; and/or
anonymously.
You cannot make a public interest disclosure by fax.
A verbal disclosure must be made in private. This means that when making your public interest disclosure, you should ensure that only the person to whom you are making it can hear or receive your disclosure.  This does not prevent you from having a lawyer representing you present as part of that conversation. 
If you are making your disclosure verbally, the person receiving your disclosure may take notes of your discussion.  The person receiving your disclosure may also want to record the conversation (but can only do so with your permission).
You do not have to identify yourself when making a disclosure. However, it may be necessary to investigate an anonymous disclosure in a different manner than if the person making that disclosure revealed their identity, and it may not be possible to communicate with you or notify you of the outcome of any investigation. If you cannot be identified from the disclosure, the disclosure will be treated as an anonymous disclosure.  
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The person or body you can make your public interest disclosure to depends on who your disclosure is about, as only certain persons and entities can receive public interest disclosures.  
You should only make a public interest disclosure about OCPC or its officers to one of the following persons or bodies:
OCPC’s Public Interest Disclosure Coordinators; 
Andrea Mahony - Manager HR & Corporate Services
Office of the Chief Parliamentary Counsel 
Level 2, 1 Macarthur Street MELBOURNE VIC 3002 
Telephone: (03) 9651 2103
Email: andrea.mahony@ocpc.vic.gov.au
or
Jim Soundias - Deputy Chief Parliamentary Counsel
Office of the Chief Parliamentary Counsel 
Level 2, 1 Macarthur Street MELBOURNE VIC 3002 
Telephone (03) 9651 2103
Email: jim.soundias@ocpc.vic.gov.au

the Chief Parliamentary Counsel;
if you are a OCPC officer or employee – to your manager or supervisor; 
IBAC, whose contact details are:
Level 1, North Tower, 459 Collins Street, Melbourne VIC 3000
Postal address: GPO Box 24234, Melbourne VIC 3001
Telephone: 1300 735 135
www.ibac.vic.gov.au
the Victorian Ombudsman:
Level 2, 570 Bourke Street, Melbourne VIC 3000
Telephone: 03 9613 6222; 1800 806 314 (Regional Only)
www.ombudsman.vic.gov.au 
the Victorian Inspectorate:
PO Box 617 Collins Street West, Melbourne VIC 8007
Telephone: 03 8614 3232
www.vic.gov.au/vicinspectorate.html  
You should check that you are providing your disclosure to the right person or body. As a general rule, if your disclosure is made to a person or entity that cannot receive a disclosure, your disclosure will not be a public interest disclosure and you will not be protected under the PID Act. 
There are circumstances where your public interest disclosure will still be assessed even if you make it to the wrong person or entity. The incorrect entity must be able to receive public interest disclosures. You must also honestly believe that you were making the disclosure to the right person or entity (this is called a misdirected disclosure).
A list of entities who can receive public interest disclosures is set out in IBAC’s Guidelines for Handling Public Interest Disclosures (referenced above). 
[bookmark: _Toc30080418][bookmark: _Toc30080467][bookmark: _Toc30081544][bookmark: _Toc30087225][bookmark: _Toc30087303][bookmark: _Toc30087455][bookmark: _Toc30163500][bookmark: _Toc30164536][bookmark: _Toc30164582][bookmark: _Toc193385579]2.5 What are alternatives to making a public interest disclosure?
The procedures in this Guide are designed to complement usual methods of submitting complaints to OCPC.    
Members of the public may choose to use OCPC’s feedback process to communicate complaints or concerns with the services it provides.  More information is available in the ‘Contact us’ page of the Victorian Government’s website (www.vic.gov.au/contact-us).
OCPC’s officers and employees may also raise matters with their managers and supervisors at any time.
[bookmark: _Toc29302680][bookmark: _Toc360800559][bookmark: _Toc363216672][bookmark: _Toc363219324][bookmark: _Toc29212860][bookmark: _Toc29219211][bookmark: _Toc29375219][bookmark: _Toc29463289][bookmark: _Toc29478287][bookmark: _Toc30080419][bookmark: _Toc30080468][bookmark: _Toc30081545][bookmark: _Toc30087226][bookmark: _Toc30087304][bookmark: _Toc30087456][bookmark: _Toc30163501][bookmark: _Toc30164537][bookmark: _Toc30164583][bookmark: _Toc193385580]3 What Happens After I Make a Disclosure
[bookmark: _Toc360800560]This section is written with the perspective of those who have made, or are considering making, a disclosure to OCPC in mind. However, it is also relevant to OCPC officers or employees who may be responsible for the handling and notification of public interest disclosures.
[bookmark: _Toc29302681][bookmark: _Toc29375220][bookmark: _Toc29463290][bookmark: _Toc29478288][bookmark: _Toc30080420][bookmark: _Toc30080469][bookmark: _Toc30081546][bookmark: _Toc30087227][bookmark: _Toc30087305][bookmark: _Toc30087457][bookmark: _Toc30163502][bookmark: _Toc30164538][bookmark: _Toc30164584][bookmark: _Toc193385581]3.1 Receipt of disclosures
Unless your disclosure is made anonymously, the receipt of your disclosure to OCPC will be acknowledged verbally or in writing (if a postal or email address is known). You will also be advised of the key steps involved in the process for handling your disclosure.
[bookmark: _Toc360800561][bookmark: _Toc29302682][bookmark: _Toc29375221][bookmark: _Toc29463291][bookmark: _Toc29478289][bookmark: _Toc30080421][bookmark: _Toc30080470][bookmark: _Toc30081547][bookmark: _Toc30087228][bookmark: _Toc30087306][bookmark: _Toc30087458][bookmark: _Toc30163503][bookmark: _Toc30164539][bookmark: _Toc30164585][bookmark: _Toc193385582]3.2 Assessing disclosures
Upon receipt of your disclosure, the Public Interest Disclosure Coordinator will consider whether that disclosure may be a public interest disclosure for the purposes of the PID Act.  As set out in the Quick Reference Guide above, a public interest disclosure must show or tend to show:
improper conduct by a person, public officer or public body; or 
detrimental action by a public officer or public body. 
In assessing the disclosure, the Public Interest Disclosure Coordinator will also consider the reliability of the information as well as whether the person making the disclosure believes on reasonable grounds that improper conduct or detrimental action has occurred or is going to occur. 
OCPC may determine that a disclosure is not a public interest disclosure if the conduct in question is trivial, there no supporting or insufficient evidence or the information is found to be unreliable or to not be based on a reasonable belief.
Further details of what sorts of things the Public Interest Disclosure Coordinator considers are set out in IBAC’s Guidelines for Handling Public Interest Disclosures (p.12):
www.ibac.vic.gov.au/publications-and-resources/article/guidelines-for-making-and-handling-protected-disclosures 
At this time, the Public Interest Disclosure Coordinator may also discuss with you the welfare support OCPC may provide (for example, the appointment of a welfare manager) and the precautions OCPC will take to prevent detrimental action being taken against you in reprisal for having made the disclosure. In most cases, and while each situation will be assessed on its own merits, a welfare manager will only be required where a public interest complaint proceeds to investigation. (The difference between a ‘public interest disclosure’ and a ‘public interest complaint’ is set out in the Quick Reference Guide above). 
The person to whom you make your public interest disclosure, as well as OCPC, must not disclose the content, or information about the content of your disclosure except in accordance with the PID Act.  
[bookmark: _Toc360800562][bookmark: _Toc29302683][bookmark: _Toc29375222][bookmark: _Toc29463292][bookmark: _Toc29478290][bookmark: _Toc30080422][bookmark: _Toc30080471][bookmark: _Toc30081548][bookmark: _Toc30087229][bookmark: _Toc30087307][bookmark: _Toc30087459][bookmark: _Toc30163504][bookmark: _Toc30164540][bookmark: _Toc30164586][bookmark: _Toc193385583]3.3 Notification to IBAC
If OCPC determines that your disclosure may be a public interest disclosure for the purposes of the PID Act (that is, that it shows or tends to show improper conduct or detrimental action involving a public officer or public body) it must notify your disclosure to IBAC, in writing, within 28 days of you making the disclosure. It is then a matter for IBAC to assess the disclosure and determine whether it is a ‘public interest complaint’. 
IBAC is Victoria’s anti-corruption agency, charged with strengthening the integrity of the Victorian public sector. As set out below, IBAC plays an important role in the assessment of public interest disclosures.
OCPC will advise you in writing within 28 days of you making the disclosure if OCPC notifies your disclosure to IBAC for assessment.  OCPC may also provide to IBAC information it has obtained while it assessed whether your disclosure should be notified to IBAC.
If OCPC determines that your disclosure is not a public interest disclosure for the purposes of the PID Act, it will advise you of this within 28 days of you making the disclosure. 
The Victorian Inspectorate and the Integrity and Oversight Committee of Parliament can also determine whether public interest disclosures are public disclosure complaints if the complaint relates to particular bodies. These bodies are IBAC, the Public Interest Monitor and the Victorian Inspectorate. If the disclosure relates to one of these bodies, and OCPC assesses that the disclosure may be a public interest disclosure, it will notify the disclosure to either the Victorian Inspectorate or the Integrity and Oversight Committee of Parliament. The Victorian Inspectorate or Integrity and Oversight Committee of Parliament will then determine whether the disclosure is a ‘public interest complaint’. 
You may wish to consider having your disclosure dealt with in accordance with OCPC’s complaints handling process. (Please refer to the ‘Contact us’ page of the Victorian Government’s website (www.vic.gov.au/contact-us). You may also wish to contact IBAC, the Victorian Inspectorate or the Ombudsman directly regarding your disclosure. 
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Once OCPC notifies IBAC of your public interest disclosure, IBAC must assess within a reasonable time whether (in its view) your disclosure is a ‘public interest complaint’.  
IBAC will assess the complaint and determine that it is a ‘public disclosure complaint’ if IBAC considers that:
· it shows or tends to show improper conduct or detrimental action involving a public officer of public body; or
· the person who made the disclosure believes on reasonable grounds that the disclosure shows or tends to show the above. 
It may seek additional information from you and/or OCPC to make its decision.
With your consent and in consultation with OCPC, IBAC can determine that your disclosure is not a public interest complaint but instead, is more appropriate to be dealt with by OCPC or another body. 
If IBAC determines that your disclosure is a ‘public interest complaint’, it must decide to do one of the following actions:
investigate the complaint; 
refer the complaint to another investigating entity specified in the PID Act (such as Victoria Police, the Ombudsman or the Victorian Inspectorate); or
dismiss the complaint (provided there are grounds for doing so).
A helpful flowchart explaining what happens when IBAC is sent a disclosure is set out on in IBAC’s Guidelines for Handling Public Interest Disclosures (p.15):
www.ibac.vic.gov.au/publications-and-resources/article/guidelines-for-making-and-handling-protected-disclosures 
If your disclosure is made in accordance with the PID Act, regardless of whether IBAC determines that your disclosure is a public interest complaint or not, the PID Act’s protections will still apply (see section 4 below).  This includes protection from detrimental action taken in reprisal for you making the disclosure.
However, if IBAC determines that your disclosure is not a public interest complaint, the confidentiality requirements set out in the PID Act will no longer apply in relation to your disclosure.  
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Individuals who make a disclosure in accordance with the PID Act requirements outlined above will receive the following protections:
protection from detrimental action in reprisal for making a public interest disclosure, meaning you cannot be fired, disciplined or bullied for making a disclosure; 
immunity from civil or criminal liability as well as administrative action (including disciplinary action) for making the disclosure;
immunity from committing an offence under the Constitution Act 1975 or any other Act that imposes obligations of confidentiality or otherwise restricts the disclosure of information;
immunity from breaching any other obligation (made by oath, affirmation, rule of law, practice or under agreement) requiring the maintenance of confidentiality or otherwise restricting the disclosure of information; and
protection from an action for defamation. 
As long as your disclosure is made in accordance with the requirements of the PID Act outlined in the previous sections above, you will obtain the benefit of all of the above protections from the moment that you first make that disclosure. 
The protections will apply to any further information relating to a public interest disclosure that you provide to:
OCPC;
IBAC; or
an investigating entity. 
In addition to these protections, OCPC recognises that the welfare and protection from detrimental action of persons making public interest disclosures is essential for the effective implementation of the PID Act and is relevant to its obligation to create a safe working environment under the Occupational Health and Safety Act 2004, the Charter of Human Rights and Responsibilities Act 2006, the Public Administration Act 2004 and the common law.
When protections do not apply
You will not receive the protections outlined above if:
you provide information you know is false or misleading, intending that the information be acted on as a public interest disclosure; or 
you claim the disclosure is a public interest disclosure knowing the claim to be false.
In addition, you are not protected against any legitimate management action taken in relation to your conduct.  The PID Act makes clear that a person is still liable for their own conduct even if they disclose that conduct under the PID Act.  
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There are a number of confidentiality obligations under the PID Act relating to the receipt and investigation of public interest disclosures. These requirements are set out in sections 52, 53 and 54 of the PID Act.
If a public interest disclosure is made to you, or if you receive information about a public interest disclosure, then you must keep it confidential. There is a penalty in the PID Act of over $20,000, or 12 months’ imprisonment or both. 
If IBAC assesses the disclosure and determines that it is not a public interest complaint, then the confidentiality obligations will no longer apply to the disclosure.
Where a OCPC Public Interest Disclosure Coordinator considers that your disclosure should be referred to IBAC for further assessment, that disclosure will attract the confidentiality provisions of the PID Act (in addition to the protections referred to in the previous section). These provisions restrict certain persons or bodies from disclosing information about:
the content of a public interest disclosure; and 
the identity of the person who made the disclosure. 
The confidentiality obligations do not apply to the person who is making the protected disclosure, however if you are considering disclosing information about your disclosure, before doing so, you may wish to speak to a Public Interest Disclosure Coordinator or obtain other legal advice.
Exceptions to confidentiality requirements
There are certain circumstances where the above confidentiality requirements do not apply. 
A key exception is that the confidentiality protections under the PID Act do not apply to a disclosure which IBAC, the Victorian Inspectorate or the Integrity and Oversight Committee determines is not a ‘public interest complaint’. 
Other important exceptions include where the disclosure of information:
is necessary for the purposes of exercise of functions under the PID Act;
is by an investigating entity for the purpose of exercising its functions under the PID Act that authorises that investigating entity to investigate a public interest complaint;
is made to Victoria Police where an investigating entity has previously disclosed information to the Chief Commissioner of Police relating to actual or potential criminal conduct and the information is relevant to an investigation by Victoria Police of the criminal conduct;
is to obtain legal advice or representation in relation to certain matters, interpretive services, the advice of a parent or guardian or an independent person (for disclosers under 18 years), the advice of an independent person (for disclosers who are illiterate or have mental or physical impairments);
is for the purpose of assisting a discloser to seek advice or support from a trade union, employee assistance program or a registered health practitioner;
is for the purpose of a proceeding or for a disciplinary process under a relevant Act;
is to the Victorian WorkCover Authority for a workers’ compensation claim; 
is for an application to the Fair Work Commission.
For example, IBAC or the relevant investigating entity may disclose the identity of a person who has made a public interest disclosure, and the content of that disclosure, if it is necessary for the purposes of their investigative function under the PID Act.  The person to whom the information has been disclosed will be bound by the same confidentiality requirements.
OCPC will only disclose information about a discloser or their disclosure in accordance with the law, including the PID Act.
If you are considering disclosing information that is likely to lead to the identification of a person who has made a public interest disclosure or information about the contents of such a disclosure, you may wish to obtain legal advice.
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There are a number of offences set out in the PID Act relating to breaches of the requirements of the PID Act.  The key offences to be aware of are:
it is an offence to take, threaten to take, or incite or permit another person to take or threaten to take, detrimental action against another person in reprisal for a public interest disclosure;
it is an offence to disclose the content of a disclosure or information about its content; 
it is offence to disclose information which is likely to lead to the identification of a person who has made a public interest disclosure;
it is an offence for any person to:
provide information that the person knows is false or misleading in a material particular, intending it be acted on as a public interest disclosure;
claim that a matter is the subject of a public interest disclosure when knowing the claim to be false; and
falsely claim that a matter is the subject of a disclosure that IBAC or the Victorian Inspectorate has determined to be a public interest complaint knowing the claim to be false.
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All OCPC staff have an important role to play in assisting those who have made a public interest disclosure. OCPC staff must refrain from doing anything that is, or could be perceived to be, victimisation or harassment of a person who makes a public interest disclosure. Staff must also protect and maintain the confidentiality of a person they know or suspect has made a public interest disclosure. This is because disclosing the content of a disclosure or information that is likely to lead to the identification of a discloser is an offence, unless an exception applies. Taking, threatening or allowing others to take or threaten detrimental action against a person in reprisal for making the disclosure is also an offence and may itself be grounds for disciplinary action.
Managers and supervisors
Managers and supervisors of OCPC staff need to be aware of their obligations under the PID Act. This is because direct and indirect managers and supervisors at OCPC can receive disclosures from OCPC employees they manage or supervise. OCPC managers and supervisors can also receive disclosures about the OCPC employee the subject of the disclosure. However, managers and supervisors at OCPC cannot receive disclosures from members of the public. 
When a manager or a supervisor receives a disclosure from a staff member, they are responsible for:
if the disclosure is made verbally, making notes and recording it in writing;
forwarding disclosures and any supporting evidence to a Public Interest Disclosure Coordinator for advice and assessment of the disclosure; and
taking necessary steps to ensure the identity of the person who made the disclosure, as well as the content of that disclosure, is kept confidential.  
A manager or supervisor must not disclose any information about the content of a disclosure they receive except in accordance with the PID Act. For further details, see section 4.2 (Confidentiality) above.  When receiving complaints from their staff, managers and supervisors should keep in mind that a disclosure does not have to be expressly named as such to be a public interest disclosure. If a manager or supervisor is unsure whether the complaint or report may be a public interest disclosure, they should consult the Public Interest Disclosure Coordinator for advice.
Public Interest Disclosure Coordinators
Public Interest Disclosure Coordinators have a central ‘clearing house’ role in the internal reporting system and are responsible for:
receiving public interest disclosures about any OCPC staff and any misdirected disclosures;
giving general advice about the making of disclosures under the PID Act;
advising and assisting in relation to public interest disclosures received by other OCPC staff who are authorised to receive disclosures;
assessing whether a disclosure may be a public interest disclosure for the purposes of the PID Act and contacting the discloser with the outcome of that assessment; 
assessing and monitoring the welfare of a person who makes a disclosure and others involved with the disclosure;
considering the appointment of a welfare manager;
subject to the PID Act’s confidentiality requirements, liaising with managers or supervisors in situations where a disclosure concerns improper conduct that may constitute criminal conduct or poses an immediate threat to the health and safety of individuals or preservation of property; and
establishing and maintaining a confidential filing system for disclosures.
Public Interest Disclosure Coordinators also have responsibility for reporting disclosures assessed to be public interest disclosures to IBAC. This includes:
reporting to IBAC within 28 days and, if required, providing IBAC with information obtained while assessing the disclosure;
within 28 days of receiving the disclosure, advising the person who made the disclosure whether their disclosure has been notified to IBAC; and
if a disclosure is not notified to IBAC, if necessary, dealing with the disclosure in accordance with OCPC's usual complaints handling process.
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A person making a disclosure who is involved in the improper conduct and/or detrimental action disclosed will still receive the protections provided by the PID Act. However, the discloser is still liable for their own conduct. So, while the discloser will receive the protections outlined above when making the public interest disclosure itself, action may still be taken against the discloser for the underlying conduct disclosed.
Care should be taken to thoroughly document the process of any action taken against a discloser, including the reasons why disciplinary or other action is being taken and the reasons why the action taken is not retribution for making the disclosure.  
The discloser should also be clearly advised of the proposed action to be taken and any mitigating factors that have been taken into account.
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Information management obligations
For any disclosures made in hard copy, Public Interest Disclosure Coordinators should keep all files relating to public interest disclosures in a locked cupboard or cabinet that can only be accessed by themselves.
All printed material held by OCPC concerning public interest disclosure matters should be kept in files that are clearly marked as a PID Act matter and warn of the criminal penalties that apply to any unauthorised person disclosing information concerning a public interest disclosure, including the content of a public interest disclosure or the identity of a discloser. 
Public Interest Disclosure Coordinators should store all electronic files in the relevant folder in Content Manager where access rights are restricted to Public Interest Coordinators and any relevant legal advisers. 
Care must be taken when emailing information relevant to a public interest disclosure matter and all phone calls and meetings must be conducted in private.  Additionally, hard copy documents for transmission should be placed in two successive windowless envelopes which are sealed and marked ‘private and confidential’ and ‘to be opened by addressee only’, and personally delivered wherever possible.
Collating and publishing statistics
OCPC is required to collect and publish in its annual report, for each financial year, information about:
how to access the procedures it has established under the PID Act; and
the number of disclosures reported to IBAC for determination.
Public Interest Disclosure Coordinators are responsible for collecting this information.
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OCPC recognises that protecting the welfare of persons making public interest disclosures, including protecting against detrimental action, is essential for the effective implementation of the PID Act.  In addition, OCPC has obligations in respect of its employees to create a safe working environment, including under the Occupational Health and Safety Act 2004, the Charter of Human Rights and Responsibilities Act 2006 and the Public Administration Act 2004.
If a OCPC staff member makes a public interest disclosure, OCPC will provide welfare support to that officer and any witness involved in an investigation relating to that disclosure, as the circumstances may require.
If necessary, OCPC will appoint a welfare manager when a OCPC staff member has made a public interest disclosure or is cooperating, or intending to cooperate, with an investigation of a public interest disclosure. In most circumstances, this will be when a public interest complaint proceeds to investigation. However, every matter will be assessed on its merits.
The welfare manager’s role is to monitor the discloser or co-operator’s needs and provide them with support and advice.   
In providing welfare support and appointing welfare managers, OCPC will apply IBAC’s Guidelines for Public Interest Disclosure Welfare Management (reference above).
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OCPC will take precautions to prevent its officers, employees and agents from taking detrimental action in reprisal for a public interest disclosure.  This includes identifying, assessing, controlling and monitoring risks of reprisals faced by disclosers and witnesses.  
The precautions OCPC takes will depend on the individual circumstances of the case. OCPC will, where possible, consult with the discloser and any applicable witnesses about any action that it proposes to take. 
A report of detrimental action in reprisal for making a public interest disclosure is, in itself, a disclosure which must be handled in accordance with the PID Act.  A person reporting an incident of intimidation, harassment, discrimination, disadvantage or adverse treatment that may amount to detrimental action should therefore make that disclosure to the relevant person, if they wish for the PID Act’s protections to apply. OCPC will assess any such disclosure as a new disclosure in accordance with these procedures. 
Transfer of employees
If a OCPC staff member who has made a public interest disclosure reasonably believes that detrimental action will be, is being, or has been taken against them, that employee may request a transfer of employment to another area within OCPC or to another Victorian public service body or public entity on terms and conditions of employment that are no less favourable overall. 
An employee may request or consent to the transfer. However, the following conditions must also be satisfied: 
the Chief Parliamentary Counsel of OCPC has reasonable grounds to suspect detrimental action will be, is being, or has been taken against that employee;
the Chief Parliamentary Counsel of OCPC considers that the transfer will avoid, reduce or eliminate the risk of detrimental action being taken against the employee; and
if the transfer is to another public service body or public entity, the Head of the ‘receiving’ body or entity consents to the transfer.
The transfer can be temporary or permanent.  If the employee is moved to another public service body or public entity, the employee's service in the new body or entity is regarded as continuous with their pre-transfer service.
Taking legal action
A OCPC staff member who believes that a person has taken, or intends to take detrimental action against them in reprisal for making a public interest disclosure can also apply to the Supreme Court seeking an injunction. 
If the Court finds that detrimental action has been taken or is intended to be taken against a OCPC staff member, then a court may order that OCPC remedy the detrimental action or grant an injunction in any terms the Court considers appropriate. The person who takes detrimental action against another person in reprisal for making a public interest disclosure is also liable for damages for any injury, loss or damage suffered by the discloser.
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OCPC will protect the confidentiality of persons who are the subject of public interest disclosures at the assessment stage and during any ensuing investigation.  
IBAC or the investigating body may give information about the disclosure to the person who is the subject of a disclosure in the course of its investigation or any actions it proposes to take as a result of its investigation.
OCPC will also take steps to ensure that there are no adverse consequences for persons who are the subject of public interest disclosures which are ultimately not notified to IBAC.  
OCPC recognises that its employees against whom public interest disclosures are made must also be supported during the handling and investigation of disclosures and, as such, OCPC will provide any necessary welfare support to them during the handling and investigation of a disclosure as the circumstances require.  
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[bookmark: _Toc193385596]Schedule 1 – Definitions of Public Body and Public Officer 
A public body is:[footnoteRef:1] 		 [1:  See PID Act, section 6; IBAC Act, section 6. ] 

a public sector body within the meaning of section 4(1) of the Public Administration Act 2004; 
a body, whether corporate or unincorporated, established by or under an Act for a public purpose, including a university;
the Electoral Boundaries Commission constituted under the Electoral Boundaries Commission Act 1982;
a Council;
a body that is performing a public function on behalf of the State or a public body or public officer (whether under contract or otherwise); 
IBAC;
the Victorian Inspectorate; and
any other body or entity prescribed for the purposes of the definition in the PID Act or IBAC Act. No such body or entity has been prescribed.
A public officer is:[footnoteRef:2] [2:  Ibid. ] 

a person employed in any capacity or holding any office in the public sector within the meaning of section 4(1) of the Public Administration Act 2004;
a person to whom a provision of the Public Administration Act 2004 applies as a result of the application of Part 7 of that Act;
an ongoing employee or temporary employee in the teaching service under the Education and Training Reform Act 2006;
a judicial employee employed under Division 3 of Part 6 of the Public Administration Act 2004;
a Ministerial officer employed under Division 1 of Part 6 of the Public Administration Act 2004;
an electorate officer within the meaning of the Parliamentary Administration Act 2005;
a Parliamentary adviser employed under Division 2 of Part 6 of the Public Administration Act 2004;
a Parliamentary officer within the meaning of the Parliamentary Administration Act 2005;
a member of Victoria Police personnel;
a responsible Minister of the Crown;
a member of the Legislative Assembly or the Legislative Council;
a Councillor within the meaning of section 3(1) of the Local Government Act 2020;
a member of Council staff employed under the Local Government Act 2020;
a judge, a magistrate, a coroner or a member of VCAT;
an associate judge or a judicial registrar;
a Crown Prosecutor;
the Chief Crown Prosecutor;
the Director of Public Prosecutions;
the Governor, the Lieutenant-Governor or the Administrator of the State;
the Auditor-General;
the Ombudsman;
the Electoral Commissioner;
the Parliamentary Budget Officer;
the holder of any other statutory office or any other prerogative office;
any other person in the service of the Crown or a public body;
a person that is performing a public function on behalf of the State or a public officer or public body (whether under contract or otherwise);
a person who holds, or a person who is a member of a class of persons who hold, an office prescribed to be a public office for the purposes of this definition in the IBAC Act. No such person has been prescribed;
an employee of, or any person otherwise engaged by, or acting on behalf of, or acting as a deputy or delegate of, a public body or a public officer;
an IBAC Officer;
a Victorian Inspectorate Officer;
a Public interest Monitor; and
any other person prescribed for the purposes of this definition in the PID Act. No such person has been prescribed. 
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